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Introduction 

Inclusionary zoning (IZ) is a market-based, land-use housing policy that enables lower- 

and moderate- income households to live in new, private developments in middle- or upper-

income communities. IZ policies either mandate or encourage real estate developers to include 

units that are sold or rented at below-market prices into market-rate developments in exchange 

for incentives designed to offset the costs. By integrating affordable units into market-rate 

projects, IZ creates opportunities for households from diverse socioeconomic backgrounds to 

live in the same communities and allows people of all incomes to have access to the same 

amenities, services and opportunities, such as good jobs, good schools, transportation and 

healthy living environments. More inclusive, mixed-income communities reduce concentrated 

poverty in other areas by giving low- and middle-income families and residents more 

opportunities to live in low-poverty neighborhoods and communities. Reducing concentrated 

poverty benefits the entire community by reducing crime rates, dropout rates and teenage 

pregnancies, and increasing educational outcomes, economic opportunities and public health 

outcomes. Additionally, reducing concentrated poverty through the expansion of mixed-income 

communities can open more neighborhoods to market-rate development opportunities. 

Inclusionary Zoning programs vary widely in their structure. Mandatory ordinances 

require any new development over a predetermined threshold of units to “set aside” a certain 

percentage of units as affordable, or pay an “in-lieu-of” fee into a local housing trust or program. 

Voluntary programs are sometimes seen as more feasible politically, but produce far fewer 

affordable units and must offer substantial subsidies to the developer. Both mandatory and 

voluntary programs have different set-aside requirements, affordability levels and control 

periods, and offer developers incentives to offset costs, such as density bonuses, expedited 

permit approval, reduced parking requirements, and fee waivers.  

 

History of Inclusionary Zoning and Land Use Law in Oregon 

In 1973, the state of Oregon adopted a consequential land-use law, SB 100, which 

aimed to protect agricultural and forest land from residential, commercial and industrial 

development and to slow urban and suburban sprawl. Subsequent land-use laws required each 

urban area to define an Urban Growth Boundary (UGB), outside of which housing tracts, 

shopping centers, and other types of urban development were prohibited. Critics of the UGB 

claim that limiting the supply of developable land increases purchase costs within the UGB and 

reduces housing affordability. Proponents argue that costs associated with urban sprawl, such 

as the cost of transportation , outweigh any possible loss of affordability. The net effect of the 

UGB on overall housing costs in Oregon remains a hotly-contested debate, and empirical 

evidence is inconclusive (references to housing costs and UGB debate here). 

           In the late 1990s, Portland’s elected regional government, Metro, initiated a process that 

lead to the adoption of the Regional Affordable Housing Strategy (RAHS).1 An early regional 

framework plan included affordable housing policies that considered a mandatory inclusionary 

zoning policy, as a last resort, if other voluntary incentives were not offered to developers by 

                                                 
1
 Metro. (2000). Regional Affordable Housing Strategy. Portland, OR 



2 

local jurisdictions.2 Metro was quickly served with a legal appeal of the regional framework by 

various local jurisdictions, and as a result of mediations and negotiations, any reference to a 

mandatory inclusionary zoning ordinance was stripped from the final RAHS.3 Then in 1999, the 

Oregon Home Builders Association successfully lobbied to amend Oregon State Statute 197 to 

effectively ban any governing body in the state from adopting a mandatory Inclusionary Zoning 

Ordinance.  Various efforts by housing advocates since 1999 to overturn the statewide 

preemption have fallen short. 

 

Inclusionary Zoning Ordinances and Laws Accross the US 

Montgomery County, Maryland was the first jurisdiction to adopt an inclusionary zoning 

law in 1973, and by 2003, had built over over 11,000 affordable housing units. Across the 

country, over 400 jurisdictions currently have some type of inclusionary zoning law or ordinance 

on the books. More than 100 jurisdictions employ inclusionary zoning in California alone; a 2003 

survey found that in California more than 34,000 units of affordable housing had been created in 

California.4 IZ laws are developed locally, based on current housing needs, market conditions, 

development trends, and political considerations. According to a 2010 study of 52 jurisdictions 

nationwide, over half had amended their IZ ordinances at least once since initial inception.5 

These changes typically responded to changing market conditions, such as the economic 

downturn, or improved the ordinance to achieve its intended goals. Just as housing markets 

across the US vary widely and change dynamically, the customizable nature of IZ laws and 

ordinances make them an attractive local housing policy.  

 

Various Incentives  

Effective inclusionary zoning programs, both mandatory and voluntary, usually offer the 

developers a menu of diverse incentives to offset any costs associated with including below-

market units. Each jurisdiction must strike an often delicate balance between fulfilling the need 

for affordable housing without overreaching and cooling the market. Jurisdictions typically 

conduct an economic feasibility analysis that takes into account various aspects of development 

(e.g., cost of land, normal profit margins, construction costs, fees, etc.) and the jurisdiction's 

housing needs and goals. 

The table below offers examples of how various jurisdictions utilize a combination of 

incentives of offset the costs to developers.  

 

Type of Cost-
offsets 

What It Does and Why It Helps 
Developers 

Example 
 

Density bonus 
 

Allows developers to build at a greater 
density than residential zones 

Most jurisdictions offer density bonuses. 
Typically they are equivalent to the required 
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Inclusionary Housing in California: 30 Years of Innovation.  
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typically permit. This allows 
developers to build additional market-
rate units without having to acquire 
more land. 

set-aside percentage. For example, Santa 
Fe , which varies its set- aside from 11 to 16 

percent depending on the character of the 
market-rate units, matches its density bonus 
accordingly. 

Unit size 
reduction 
 

Allows developers to build smaller or 
differently configured inclusionary 
units, relative to market rate units, 
reducing construction and land costs. 
 

Many programs allow unit size reduction 
while establishing minimum sizes. 
Burlington, Vermont, requires that 

inclusionary units be no smaller than 750 
sqft. (1-bedroom), 1,000 sqft. (2- bedroom), 
1,100 (3-bedroom) or 1,250 sqft. (4-
bedroom). 

Relaxed 
Parking 
Requirements 
 

Allows parking space efficiency in 
higher density developments with 
underground or structured parking: 
reducing the number or size of 
spaces, or allowing tandem parking. 
 

Denver, Colorado, waives 10 required 

parking spaces for each additional 
affordable unit, up to a total of 20 percent of 
the original parking requirement. 

Design 
Flexibility 
 

Grants flexibility in design guidelines-
such as reduced setbacks from the 
street or property line, or waived 
minimum lot size requirement-utilizing 
land more efficiently. 

Boston, Massachusetts , grants 

inclusionary housing projects greater floor-
to-area ratio allowances. 
Sacramento, California , permits 
modifications of road width, lot coverage, 
and minimum lot size in relation to design 
and infrastructure needs. 

Fee waivers or 
reductions 

Reduces costs by waiving the impact 
and/or permit fees that support 
infrastructure development and 
municipal services. A jurisdiction must 
budget for this, since it will mean a 
loss of revenue. 

Longmont, California, waives up to 14 

fees if more affordable units (or units at 
deeper levels of affordability) are provided. 
Average fees waived are $3,250 per single 
family home, $2,283 per apartment unit. 

Fee deferrals Allows delayed payment of impact 
and/or permit fees. One approach 
allows developers to pay fees upon 
receipt of certificate of occupancy, 
rather than upon application for a 
building permit, reducing carrying 
costs. 

San Diego, California  allows deferral of 

Development Impact Fees and Facility 
Benefit Assessments. 

Fast track 
permitting 

Streamlines the permitting process for 
development projects, reducing 
developers' carrying costs (e.g., 
interest payments on predevelopment 
loans and other land and property 
taxes). 

Sacramento, California, expedites the 

permitting of inclusionary zoning projects to 
90 days from the usual time frame of 9- 12 
months. The City estimates an average 
savings of $250,000 per project. 

Source: Policylink.org 

 

Various Requirements 
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Inclusionary Zoning programs require that a certain percentage of units are “set aside” 

as affordable. The percentage varies, but is typically in the range of 10-25%, and can also 

depend on the size of the development. Many mandatory ordinances employ a “trigger”, 

whereby developments under a certain size (5, 10, 20 units, etc.) are exempt from the 

requirement.  

Each ordinance has various income targets for the affordable units as well, depending 

on the housing needs for each market. Moderate-income households, such as public-sector 

employees, nurses, teachers, etc., would require fewer cost offsets, and might be available for 

purchase, whereas rental housing for extremely low-income households might be difficult with 

cost offsets alone, and might require additional subsidies, such as Low Income Housing Tax 

Credits, or tenant-based Section 8 housing vouchers.  

 

Public Benefits of Inclusionary Zoning 

Inclusionary zoning shifts the geography of our affordable housing stock to assure that 

affordable housing is a part of all new development in areas of high opportunity. Integration of 

affordable units into market-rate projects creates opportunities for households with diverse 

socioeconomic backgrounds to live in the same developments and have access to the same 

types of community services and amenities. The need for integration is great. People living in 

poor neighborhoods are typically isolated from high-quality schools to educate their children, 

living-wage jobs and quality transportation to access job centers, parks and open spaces that 

can improve health outcomes, and adequate health services. Additionally, neighborhoods with a 

high concentration of poverty typically have higher crime rates, dropout rates and teenage 

pregnancies. Inclusionary Zoning policies help break up the concentration of poverty while 

giving housing opportunities to low-income residents in amenity-rich, high opportunity areas.  

 

Residential Income Segregation and Economic Mobility 

 Overall economic income inequality in the US has increased since the 1970s, and 

researchers have recently discovered that residential segregation by income has increased as 

well.6 Residential segregation by income describes the extent to which families of different 

incomes live in different neighborhoods. The study finds clear evidence that “income 

segregation has grown rapidly, particularly in the last decade and particularly among black and 

Hispanic families.”7 This is important because the demographic composition of neighborhoods is 

strongly correlated with neighborhood effects, such as poverty rates, educational attainment 

levels, teenage birthrates, and the proportion of single-parent families. Income segregation also 

correlates to the unequal distribution of collective resources, such as high quality schools or 

public parks, as well as public hazards, such as pollution or crime, among neighborhoods.  

Residential income segregation also can lower overall economic mobility, which refers to 

the ability of a child born to lower- or middle-income parents to climb higher on the income 

ladder, or, in other words, the American Dream. A 2013 study by the Equality of Opportunity 

Project recently found substantial variation in the economic outcomes of children from low-

                                                 
6
 Bischoff, K., & Reardon, S. (2013) “Residential Segregation by Income, 1970-2009.” in Logan, R. Ed.: 

The Lost Decade? Social Change in the U.S. after 2000. Russell Sage Foundation. 
7
 Bischoff, K., & Reardon, S. (2013). Ibid. p. 1 
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income families across areas of the U.S.8 Depending on where you live in the US, you have a 

lesser or greater chance of earning a higher income than your parents. The researchers 

examined economic mobility in terms of racial and income segregation. They found that 

a higher level of residential income segregation is correlated with lower levels of 

economic mobility. Areas in which low-income residents were residentially segregated 

or isolated had lower rates of economic mobility. If people are not interacting with a 

wider mix of society and people of different income levels, then it translates into less 

mobility over time and children and communities are trapped in the same income 

bracket from one generation to the next. Inclusionary Zoning is a key element to foster 

mixed-income communities that help break this cycle of stagnation. 

 

IZ and Education 

Inclusionary Zoning policies can improve educational outcomes, especially among low-

income students. Affordable housing units built within new market-rate developments are more 

likely to give those residents access to low-poverty, high-performing schools.9 In the case of 

Montgomery County Maryland, roughly one third of the affordable units produced under IZ are 

owned by the local housing authority, and provide public housing for families living under the 

poverty line. The children of these families on average have access to better performing schools 

than other children of poverty in the surrounding area. After conducting a longitudinal study, 

researcher Heather Schwartz found that, “over the course of elementary school, highly 

disadvantaged children with access to the district’s lowest-poverty neighborhoods and schools 

began to catch up to their non-poor, high-performing peers, while similar disadvantaged children 

without such access did not.”10 

 

Housing and Health 

Our ability to live healthy lives is influenced by the circumstances and environments in 

which we live. Many factors throughout our lives influence health, such as: economic 

opportunity, educational attainment, access to services, and environmental conditions. The 

quality, location and habitability of our housing impacts our health. Inclusionary zoning and 

housing strategies can reduce health disparities related to housing through several pathways. 

 

Substandard or uninhabitable housing is a very common problem for low-income 

families. Private-market housing for low-income families is more often not well maintained, 

lacking structural qualities such as ventilation, weatherproofing, andr insulation. Mold is very 

common in Oregon, and low-income residents, especially people of color, are more likely to 

suffer asthma. Low vacancy rates and the dire lack of affordable housing in Oregon exacerbate 

these problems because families living in unhealthy homes often have few alternative housing 

options. Affordable housing that is a part of mixed-income developments through Inclusionary 

                                                 
8
 Chetty, R., Hendren, N., Kline, P., & Saez, E. (2013) “Summary of Project Findings.” The Equality of 

Opportunity Project. Retrieved October 20, 2013 from http://www.equality-of-opportunity.org/.  
9
 Heather L. Schwartz, Liisa Ecola, Kristin J. Leuschner, and Aaron Kofner. (2012). Is Inclusionary Zoning 

Inclusionary? RAND Corporation, 13–21. 
10

 Schwartz, H. (2010). Housing policy is school policy: Economically integrative housing promotes 
academic success in Montgomery County, Maryland. Century Foundation. 
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Zoning are less likely to fall into disrepair or become substandard, especially in multi-family 

buildings and complexes. The higher-quality construction methods, materials, and maintenance 

practices that are common among middle- and high-income housing are also enjoyed by the 

lower-income units, simply by virtue of being within the same physical structure. In many cases, 

the affordable units are indistinguishable from the market-rate units, save for small differences 

in size, furnishings, amenities and appliances.   

 

Healthy Neighborhoods and Transportation Accessibility 

In Oregon, as in any other state, some communities are simply healthier than others. 

Health-promoting or “complete” communities offer access to healthy food options, adequate 

transportation systems, safe streets with low traffic, sidewalks and street lighting, usable open 

space, and opportunities for physical activity. Low-income residents are less likely to live in 

healthy neighborhoods, as they are often less affordable. Inclusionary Zoning can improve 

health outcomes for low-income residents, and as a result, reduce health-care costs for all 

Oregonians.  

 

Traffic congestion, long commutes and air pollution are also significant challenges for all 

Oregonians. Many working individuals and families are not able to afford housing near to where 

they currently work, or regional job centers with future employment opportunities. Inclusionary 

Zoning policies can bring the workforce closer to jobs. This in turn reduces reliance on 

personal vehicles, and decreases air pollution, risk of collisions, and congestion.  

Oregon has made and will continue to make large and expensive investments in 

transportation projects, such as highways and public transit. Inclusionary Zoning can 

leverage these public investments to ensure that their benefits are shared equitably 

among all income levels, and that residents are not “priced out” if these investments 

lead to rising rents and real estate values. Inclusionary Zoning is a critical component in 

creating complete, healthy communities where essential amenities are easily accessible to 

everyone. Reductions in vehicle miles traveled, improve air-quality and slow climate change by 

reducing greenhouse gas emissions. 

 

IZ and Fair Housing 

Federal Fair Housing law requires that governments work to ensure that all residents have 

equal access to housing opportunities. Under the Federal Fair Housing Amendments Act of 

1988 (“FHAA”), it is a violation to “deny or otherwise make unavailable” housing opportunities on 

the basis of race, color or national origin.11  Furthermore, under Executive Order No. 12892, 

recipients of federal funding for “all programs and activities related to fair housing and 

development” have a duty to affirmatively further fair housing.12 Most states allow jurisdictions to 
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 42 USC § 3604 
12 

Executive Order 12892, LEADERSHIP AND COORDINATION OF FAIR HOUSING IN FEDERAL 

PROGRAMS: AFFIRMATIVELY FURTHERING FAIR HOUSING. 
12

“...[A]ll executive departments and agencies shall administer their programs and activities relating to housing and 

urban development (including any Federal agency having regulatory or supervisory authority over financial 

institutions) in a manner affirmatively to further the purposes of the [Fair Housing Act] ... the phrase programs and 

activities shall include programs and activities operated, administered, or undertaken by the Federal Government; 
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mandate IZ, and use it to implement their affordable and fair housing goals in accordance with 

federal law. The use of mandatory IZ has been an effective tool to maintain an acceptable level 

of affordable housing. 

O.R.S. § 197.309, which bans the use of mandatory inclusionary zoning, prevents Oregon 

jurisdictions from fulfilling these federal law requirements.  This is because 1) it interferes with 

local jurisdictions’ ability to combat barriers to fair housing, thereby making it more difficult to 

take the affirmative steps necessary to further federal fair housing policy and 2) as applied in the 

Portland Metro Region it effectively makes fair housing “unavailable” to groups of people 

protected under federal law. 

 

THE DUTY TO AFFIRMATIVELY FURTHER FAIR HOUSING 

O.R.S. § 197.309 prevents jurisdictions from fulfilling their duty to affirmatively further fair 

housing because it removes their power to utilize mandatory inclusionary zoning which is an 

effective tool to rectify barriers to fair housing.  In Otero v. New York City Housing Authority, the 

2d Circuit recognized that the requirements of Fair Housing law go beyond a mere proscription 

against discrimination, but carry an affirmative duty to integrate housing.13 Thus, “[a]ction must 

be taken to fulfill, as much as possible, the goal of open, integrated residential housing patterns 

and to prevent the increase of segregation, in ghettos, of racial groups whose lack of 

opportunities the Act was designed to combat.”14 The operation of the private market displaces 

low- and moderate-income minorities from traditional communities of color via the process of 

gentrification, which has recently been well documented15 in northeast Portland.  Without the 

availability of mandatory IZ, Oregon jurisdictions are left without an important tool for housing 

integration and therefore cannot meet their obligation to affirmatively further fair housing. 

 

“UNAVAILABLE” UNDER THE FHAA 

Mandatory IZ would make a fair distribution of affordable housing “available” to racial and ethnic 

minorities in the Metro Region, and therefore O.R.S. § 197.309 makes housing “otherwise… 

unavailable” to protected groups, in violation of the FHAA, and should be repealed.  The goals 

of the FHAA are twofold: to increase integration within a community and to prevent or 

ameliorate the effects of segregation.  There are two standards of liability under the FHAA: 

“disparate impact” and “perpetuation of segregation.”16
 Courts have relied on census data on 

race, ethnicity, and economic status to determine the relative distribution of protected classes 

affected by land use decisions.17  

                                                                                                                                                             
grants; loans; contracts; insurance; guarantees; and Federal supervision or exercise of regulatory responsibility 

(including regulatory or supervisory authority over financial institutions).” 
13

 484 F.2d 1122 (2d Cir. 1973). 
14

 Id., at 1134. 
15

 See Melissa Navas, “North Williams traffic safety plan gives neighbors a chance to delve into deeper 
issues of race, gentrification,” The Oregonian, August 11, 2011, at http://www.oregonlive.com/portland/ 

index.ssf/2011/08/north_williams_traffic_safety.html (Accessed Dec. 26, 2011). 
16

 See, for example, Cmty. Servs., Inc. v. Wind Gap Municipal Authority, 421 F.3d 170, 176 (3d Cir. 

2005). Discriminatory effects can come in the form of a disparate impact, or the perpetuation of 
segregation.  Graoch Associates #33, L.P. v. Louisville/Jefferson County Metro Human Relations 
Comm’n, 508 F.3d 366, at *378 (6

th
 Cir. 2007). 

17
 See, for example, Mt. Holly Gardens Citizens in Action v. Township of Mount Holly, No. 11-1159 (3d 

Cir. Sept. 13, 2011). 
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Disparate Impact 

A Disparate Impact claim involves using a statistical analysis to establish that members of a 

protected class are disproportionately harmed by a challenged practice. The United States 

Department of Justice has stated “This can be shown where the plaintiff establishes that there is 

a shortage of housing accessible to a protected group, and that the shortage is causally linked 

to the challenged policy.”18 

A statistical analysis of how O.R.S. § 197.309 operates on low-income minority residents in the 

Portland Metro Region shows that the statute has a disparate impact under the FHAA, in terms 

of both its actual and projected adverse impacts on area minorities.  40.6% of African-

Americans in Multnomah County paid over 50% of their income on rent in 2009, compared with 

24.28% of Whites.19 For persons who owned homes, 22.02% of Hispanics and 28.19% of 

African-Americans paid over 50% of their income on housing, compared with 11.61% of Whites.  

Mandatory IZ could provide a significant tool to address this racial stratification by providing a 

more equitable distribution of low-income housing.  Because mandatory IZ would make a fair 

distribution of affordable housing “available” to racial and ethnic minorities in the Metro Region, 

O.R.S. § 197.309 makes housing “otherwise… unavailable” to protected groups, in violation of 

the FHAA.  

 

Perpetuation of segregation 

To state a claim under the “perpetuation of segregation” standard of liability, the plaintiff must 

show that the challenged practice tends to reinforce patterns of segregation by excluding 

minorities from predominantly white areas.20 The result of the ban on mandatory IZ in Oregon is 

not only continuing but increasing segregation of housing opportunities by race, class, and 

income. 

The 2010 Census revealed that 38 census tracts within the City of Portland alone became 

whiter in the last decade, with more Whites moving in and many people of color, especially 

African-Americans, moving out.21 In North and Northeast Portland, African-American 

homeowner and rental rates both declined by over 30%.22 The result of this displacement is 

twofold: first, it has caused increased economic and racial segregation; second, it has caused 

the loss of the ability to experience the benefits of public investment by minorities.  The inability 

of local and regional governments to require set-asides for low-income residents in new 

developments and infill projects is a barrier to equal housing opportunities for racial minorities, 

and perpetuates racial segregation. The ban on mandatory IZ allows private market developers 

to continue to exacerbate the level of racial segregation in the State, which violates the 

“perpetuation of segregation” liability standard under the FHAA.   

                                                 
18

 Brief for the United States as Amicus Curiae In Support of Neither Party, at *14, 

http://www.justice.gov/crt/about/hce/documents/mountholly_amicus.pdf (Accessed Jan. 17, 2012). 
19

 According to 2009 Census data. Portland Housing Needs Assessment, at 44. 
20

 See Huntington, 844 F.2d at 929. 
21

 U.S. Census 2010, at http://2010.census.gov/2010census/ (Accessed Dec. 26, 2011). 
22

 Nikole Hannah-Jones, In Portland’s Heart, 2010 Census Shows Diversity Dwindling, The Oregonian, 

http://www.oregonlive.com/pacific-northwest-
news/index.ssf/2011/04/in_portlands_heart_diversity_dwindles.html (accessed Dec. 26, 2011). 



9 

O.R.S. § 197.309 violates the FHAA under both the disparate impact and perpetuation of 

segregation standards of liability. The remedy for a violation of the Fair Housing Act under § 

3603(a) is provided in § 3615:  “…any law of a State, a political subdivision, or other such 

jurisdiction that purports to require or permit any action that would be a discriminatory housing 

practice under this subchapter shall to that extent be invalid.”  Accordingly, a permanent 

injunction should be issued against the enforcement of O.R.S. § 197.309 and the law should be 

repealed. 

 

Voluntary vs. Mandatory IZ 

Cities and counties implementing a new inclusionary zoning ordinance must decide 

whether to utilize a mandatory or voluntary program. Voluntary programs are often seen as 

more politically palatable, and less likely to face legal challenges. Voluntary programs, however, 

are only effective in jurisdictions with highly restrictive, onerous, exclusionary zoning practices 

and regulations, such as minimum lot sizes, low density maximums and FAR ratios, high 

parking minimums, strict design standards, long permitting process periods, and high 

development fees. These restrictions increase the costs of new developments, and can 

drastically reduce the private market’s ability to provide housing for low- and middle-income 

families. Since each of these restrictions incur a cost on the developer, offering them as 

incentives produces a monetary value to the developer that can offset the costs of including 

affordable units. One disadvantage to a voluntary program’s effectiveness is that it is often 

administered on a case-by-case basis, where the incentives and the affordable unit set asides 

are often negotiated for each new development. This increases financial and administrative 

burdens on both parties and reduces the overall quantity of affordable units. If the public or 

neighbors are involved in negotiations, this can lengthen the process and further decrease the 

level of certainty and predictability the developer needs to make the project successful. 

 

Mandatory policies offer reliability and predictability of all parties involved, and produce 

more affordable units overall. Mandatory programs provide predictability to developers by 

setting clear and consistent expectations and a level playing field. The value or price of land is 

directly related to what can be built on it. Thus, when developers or real estate investors bid on 

a property for sale, if the zoning codes are clear and consistent, each party will take these 

limitations into consideration and price their bids accordingly. The cost of land is a significant 

factor to determine whether a new development is profitable for the developer, and/or affordable 

to middle- and lower-income families. Like other zoning regulations, mandatory IZ policies with 

clear cost offsets and requirements offer the buyer and seller of land, as well as neighbors and 

the permitting jurisdiction, the information needed to make efficient decisions about the 

allocation of resources.   

 

According to a 2003 study of 107 local IZ policies throughout California, 101 were 

mandatory and produced far more affordable units than the six that were voluntary. Three of the 

six produced no units at all, and two locales, Los Alamitos and Long Beach, “blame the 

voluntary nature of their programs for stagnant production despite a market rate boom.”23 In 
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 Non-Profit Housing Association of Northern California. (2003). Inclusionary Housing in California: 30 

Years of Innovation. p. 8 
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other parts of the country, Cambridge MA, Irvine CA, and Pleasanton CA and Boulder CO, 

among others, have switched from voluntary to mandatory due to a lack of production of 

affordable units under the voluntary program. All justifications experienced an increase in 

affordable housing production under the new mandatory policy. Orange County, CA did the 

opposite by converting from a mandatory to voluntary IZ policy in 1983. In the 4 years before the 

switch, the county produced 6,389 units under the mandatory policy, and only produced 952 

units in the 11 years after the switch to a voluntary program.24 In 2013, Brooklyn City 

Councilman Brad Lander25 and the Association of Neighborhood and Housing Development 

(ANHD) each published reports finding that New York City’s voluntary Inclusionary Housing 

Program (IHP) failed to produce an adequate number of affordable units, less than 2% of multi-

family units produced in the same period. The ANHD report found that NYC could reasonably 

generate 4,000 units per year with a mandate, instead of the current average of 400 per year 

under the voluntary program.26  

 

Case Studies: Failed Attempts at Voluntary IZ in Oregon 

 

North Bethany, Washington County 

Washington County was the fastest growing county in Oregon from 2000-2010, and 

currently has the highest median family income in the state.  In 2002, leaders of Metro and 

Washington County opened the North Bethany area to eventual development, with the 

expectation that it would include affordable housing.27 The two governments agreed to the goal 

that 20 percent of owner-occupied properties would be available to families making less that 

80% of the Area Median Income, and 20 percent of rentals would be available to families 

making less than 60% AMI. In 2010 the Washington County Board of Commissioners adopted 

recommendations to offer a mix of incentives to developers, such as the ability to build extra 

units (density bonus), tax abatements and other incentives.  

In 2010 and 2011, officials from the County negotiated with West Hills Development Co, 

to include affordable units in the new Arbor Oaks development, in the area of the new North 

Bethany development site, recently included in the latest UGB expansion. County 

Commissioner Greg Malinowski, who helped offer the incentives in exchange for affordable 

units, was rebuffed by lawyers who insisted that the developer should keep the incentives but 

not mandate affordable housing, and that the County “should change the rules to allow the 

incentives, but not in exchange for affordable housing.”28 A West Hills lobbyist called the link to 

                                                 
24

 Brunick, N. (2004). The Inclusionary Housing Debate: The effectiveness of mandatory programs over 
voluntary programs. Zoning Practice, 9(1), 1-7. 
25

 Lander, B., Freedman-Schnapp, M., & Ullman, S. (2013). Inclusionary Zoning in New York City: The 
Performance of New York City’s Designated Areas Inclusionary Housing Program since it launch in 2005. 

Office of Council Member Brad Lander.  
26

 Association for Neighborhood and Housing Development. (2013). Guaranteed Inclusionary Zoning: 
Ensuring affordability is part of New York City’s future.  
27

 Schmidt, B. (2012, June 2). “Homebuilders block efforts by Washington County leaders to include 
affordable housing: Locked Out, Part 4.” The Oregonian. Retrieved October 20, 2013 from 

www.oregonlive.com. 
28

 Malinowski, G. (2013, March 22) Testimony given at Oregon House of Representatives Human 

Services and Housing Committee Hearing (Salem OR). 
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affordable housing “coercive and disadvantageous.”29 West Hills is the largest landowner in the 

North Bethany development area, and has as of yet refused to include affordable units in any of 

the current or future development projects.  

 

Portland Downtown Neighborhood Association 

 A similar story is unfolding in Portland, where the Downtown Neighborhood Association 

is pushing a vision of mixed-income housing. The area has a mix of luxury, private-market 

condominiums, market rate apartments, and subsidized or publically-owned affordable housing, 

but not many opportunities for middle-income, workforce housing. City planners have attempted 

to offer incentives to developers, not only to make units more affordable, but to include larger 2- 

and 3-bedroom units for small families. Downtown’s zoning is entirely high-density housing, and 

there are relatively few incentives available that can be used as valuable offsets to encourage 

the construction of affordable housing. DNA president Felicia Williams observed that “right now, 

we have extreme poverty and wealth, but not a lot in between,” and DNA land-use chair, 

Jennifer Geske says “affordable housing is actually not affordable.”30 The statewide prohibition 

on mandatory IZ was specifically stated as an obstacle in their efforts to create more housing 

options within downtown. 

 Downtown developers claim that market-rate units can allow for diverse incomes, since 

units on higher floors are more expensive than lower floors, and floor plans can be configured 

differently.  While this is true, the average cost per square foot for property in downtown 

Portland is $1.66, which far exceeds the price per square foot of approximately $1.00 in outlying 

areas of the city. 31 Further, when the 2012 median income of $56,978 for the Portland metro 

area is taken into consideration, and the thirty percent ratio for housing costs is applied, it 

becomes very clear that the average housing costs in downtown are barely affordable for those 

earning the median. 32,33  At the current market rate, the median family can spend approximately 

$1,425 per month for housing; currently a studio apartment in the Ladd Tower, one of the nicer 

buildings in downtown, rents for $1,210, which indicates that a family earning Portland’s median 

family income would have difficulty finding a nice place to rent in downtown.34  Further, the 

Oregon minimum wage is $9.10/hour, which translates to a full time annual income of $18,928 

before taxes. Using the above ratio, those workers can afford only $473/month for housing.  By 

comparison, an 800 sq. foot apartment in downtown at $1.66 per square foot will cost, on 

average, $1,328/month.  It is clear that someone making the median income can generally 

afford a studio or one bedroom in downtown, but they would likely not be able to afford a larger 

                                                 
29

 Schmidt, B. (2012, June 2). Ibid. 
30

 Hottman, S (2013, March 21). Downtown Neighborhood Association pushes development vision as 

apartment projects abound.” The Oregonian. Retrieved October 20, 2013 from www.oregonlive.com.  
31

 Njus, E. (2012, April 18). Portland-area Apartment Vacancy Grows, But Rents Continue to Climb.” The 
Oregonian. Retrieved January 23, 2014 from www.oregonlive.com  
32

 U.S. Census Bureau, “Portland Metro Area's Household Income at $56,978 in 2012, American 
Community Survey Shows,” Retrieved January 23, 2014 from www.census.gov 
33

 Affordable housing as defined by Housing and Urban Development agency means that a household 
should not spend more than thirty percent of their income on housing.  www.hud.gov 
34

 http://www.apartmentguide.com/neighborhoods/Oregon/Portland/Downtown/ Accessed January 24, 
2014. 

http://www.apartmentguide.com/neighborhoods/Oregon/Portland/Downtown/
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family unit, and a person earning from minimum wage up to $45,000 per year may find it difficult 

if not impossible to afford living in downtown. 

  The Northwest Pilot Project has tracked the availability of housing within the central city 

for people working a full-time minimum wage job over a period of thirty years.  Their findings 

offer a stark assessment of the housing situation in the downtown area: the availability of 

affordable workforce housing is in sharp decline, especially as the central city becomes more 

attractive to wealthier individuals.35 Downtown is indeed quickly becoming an enclave for only 

the very wealthy.   

The problem with housing costs in downtown is two-fold: first, it is unaffordable for all but 

the most financially secure individuals, and second, downtown has the bulk of the social 

services, as well as the easiest access to public transit. The average individual is therefore 

being pushed to the outskirts of the city where public transit and access to essential resources 

is inadequate.  This is especially true for seniors on a fixed income. By implementing a sensible 

inclusionary zoning policy for new housing projects, Portland will demonstrate that it embraces 

the concept of a vibrant and economically diverse city. 

  

                                                 
35

 http://www.nwpilotproject.org/images/Inventory%20Packet%202013.pdf  Accessed January 24, 2014. 

http://www.nwpilotproject.org/images/Inventory%20Packet%202013.pdf

